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Whether, under the circumstances of this case, it 
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Motion for Judgment of Acquittal. 
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DICTIONAL STATI ANT 


The jurisdiction of the District Court to enter its 


judgment of conviction rested on D. C. Code $11-521. This 


Court has jurisdiction of the appeal from that conviction under 
28 U. S. C. $1291, 


(v) 


REFERENCES 10 PARTIES AND RULINGS 


Rulings iranscript pages 


1. Defendant's Motion to Compel Disclosure 
of Identity of Informant denied at trial 
by the Honorable Judge June Green on 
March 20, 1969 were mere e rere eee ree eenesneeese 86, 87 


Defendant's Motion to Suppress Identifi- 
cation Testimony denied, after hearing, 

by the Honorable Judge June Green on 
March 20, 1969 Pee erro rescerrenccccorenecene 


Defendant's Motion for Judgment of Ac- 
quittal denied at the close of the 
Government's case on March 23, 1969, 
and at the end of the trial by the 
Honorable Judge June Green on March 23, 1969.06 169, 277 


Defendant's oral Motion for Judgment 
Notwithstanding the Verdict denied by 
the Honorable Judge June Green on 


March 24, 1969 CPO CO Cer ere r rn eneeerereereeevens 302 


STATEMENT OF THE CASE 


Defendant, Hurie L. Quick, was indicted herein by a 
Grand Jury sworn in on June 11, 1969, and charged with one count 
of Robbery (Title 22 D. C. Code 8 2901, 1967 Ed.) and two counts 
of Assault with a Dangerous Weapon (22 D. C. Code 8 502, 1967 Ed.), 
the offenses allegedly taking place against the persons of Ed- 
ward B. Morgan and Virginia Morgan on May 20, 1969. On Sept- 
ember 12, 1969, the Defendant was arraigned before the Honorable 
Judge June Green of the United States District Court for the 
District of Columbia, and he pleaded not guilty. Undersigned 
counsel was appointed by the Lower Court and represented Defend- 
ant at trial. 

Trial was held before the Honorable Judge June Green 
on March 20, 23, and 24, 1970. Before the jury was empaneled, 


Defendant's Motion to Suppress Identification Testimony was 


heard and denied by the Court. The hearing on the Motion to 


Suppress was as follows: 

1. The Hearing on the Motion to Suppress. The Com- 
plainant, Edward B. Morgan, was called as a witness by the 
Government. He testified, in substance, that he and his wife, 
also a complainant, were joint owners of Irving Liquor Store 
at 3100 Mount Pleasant Street, N.W. for approximately two years 
(fr. 13). He testified that on May 20, 1969 at about 9:15 poem, 
he was robbed while approaching his small foreign automobile 
located diagonally across the street from the said Irving Liquor 
Store. Mrs. Morgan was at the curb side of the automobile and 


she was the first to notice the assailant approaching across the 


rb 
Street towards the driver's side of the vehicle and Mr. Morgan 
(fr. 15). The assailant, who it is alleged had with him an auto- 
matic pistol, proceeded to rob Mr. Morgan of two paper bags con- 
taining, among other things, the receipts from the liquor store 
(Tr. 16). Following this, the assailant backed across the street 
and fled, it appears, on foot. Mr. Morgan testified that the 
area was "well-lit" (Tr. 18) and that the "whole thing couldn't 
have taken over, say, two minutes". Mr. Morgan further testified 
that he saw the assailant clearly; that within a minutes the 
police arrived on the scene (fri 19), and that he gave them a 
description of the assailant which included the element that 
he was "clean shaven". The assailant, it appears, was wearing 
a floppy black hat..." (Tr. 19-20). Approximately twenty days 
thereafter, on to wit: June 10, 1969, Detectives Carpenter and 
Riggs of the Metropolitan Police Department came to the Irving 
Liquor Store and displayed to Mr. Morgan a group of photographs 
and asked that hé look at them and “try to identify the man who 
held me up" (Tr. 20-21); whereas, Mr. Morgan picked from the 
group the Defendant's photograph. Subsequently, Mr. Morgan was 
asked to appear at a line-up on July 17, 1969, at which time he 
picked out the Defendant. During his testimony = developed 
that although Mr. Morgan had known the Defendant as a customer 
in his store (Tr. 25, 27) prior to the robbery and, also, as a 
job applicant (Tr. 27), and as the brother-in-law of an employee’s 
girl friend (Gladys McLean) (Tr. 26), and his face was fixed in 
his mind (fr. 54), he did not mention any of these important 


matters to the police prior to the time he was shown the Defend- 


ant*s photograph (Tr. 30, 31, 34) some twenty days later. Like- 
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wise he never mentioned that the assailant wore a mustache but 
instead described his assailant as clean shaven (Tr. 31, 34). 
Mr. Morgan further testified that after he had picked out Defend- 
ant's photograph from the stack displayed to him, he was shown 
a second photograph of the Defendant by Officer Riggs who ad- 


vised: "Well, this is the picture of the man?" To which Mr. 


Morgan responded in the affirmative (Tr. 41). The witness was 


not able to identify the second photograph from those shown to 
him at the hearing (Tr. 50-53, 55) 

Detective Charles Carpenter was called as a witness 
for the Government during the hearing on the Motion to Suppress. 
He testified that he was with the Homicide Unit of the Metro- 
politan Police Department. He was then asked the following 
questions and gave the following answers: 


QUESTION: In that connection did you have occa- 
Sion to investigate a deceased person, the oc- 
currence of the person's death here in the Dis- 
trict, that led to some activity in connection 
with this case? 


ANSWER: Yes, sir, I did, 


QUESTION: Without going into a lot of detail 
in connection with the investigation into the 
death, would you tell us how you came to have 
something to do with -- how that related to 
this case? 


ANSWER: In relation to that we received in- 
formation that a subject by the name, last 
name of Johnson, might either possibly be 
involved in this person's death or had know- 
ledge of the person and how they met their 
death. 


THE COURT: Mr. Harris -- 


MR. HARRIS: Well, it's not before a jury but I 
would suggest to the officer here now, since 
it is not, that when you come before a jury 
that he simply say he had information that the 


nh 
Person naa Knowledge in that case. 


THE COURT: I would say that you should no 
make any reference whatsoever to any death, 
about anybody in connection with that death. 


MR. HARRIS: There is no harm for Mr. Quick 
to be a witness, if Your Honor, please, and 
as the matter turns out, he was exculpated, 
so he is not incriminated in any way and’ 
Will not be by this officer's testimony. 


So, knowing that, I feel it would be 
fair to have the officer say he came upon -- 
looking for this defendant, because I know 
his testimony -- in connection with that 
simple sentence, that he had information 
that the defendant knew something about a 
homicide. 


THE COURT: I don't think he should testify 
to that at the time of the trial in any CaS€e 


MR. WHALEN: Your Honor, we are going to. ask 
the Court to examine into the source of the 
information they did have and I believe that 
we could show a special need in this case, 
and with our burden in this case, we would 
like to know the identity of the informer r={e) 
we could get into that. 


That is the reason, Your Honor, if he 
does go into this matter we would perhaps 
not offer any objection so long as the Gov- 
ernment will offer the source of the informa- 
tion that they had. Zmphasis Supplied (Tr. 56, 57). 


Detective Carpenter was present on June 10, 1969, when the photo- 


graphs were exhibited to Mr. Morgan and his testimony as to what 
preceded the exhibition of the photographs was as follows: 


THS WITNESS: We went to his store and asked 
him if in fact he had previously made a aot 
bery report. He said he had, 


We asked him the circumstances surround- 
ing that robbery which he described. 


We asked him if he would be able to |iden- 


tify the subject again if he saw him. He said 


he could. 


I then showed him a group of photographs. 
Emphasis Supplied (Tr. 60) 


r 


Detective Carpenter testified on cross examination that a second 
photograph of the Defendant was shown to Mr. Morgan by Detective 
Riggs (Tr. 62-64). Although this witness had no knowledge of 
when this second photograph was taken, the first photograph, the 
one identified by Mr. Morgan from the stack of nine (fr. 60), 
was taken on March 26, 1966 (Tr. 67). 

Detective David L. Riggs was called by the Government 
and testified that he was present on June 10, 1969, when the 
stack of photographs were displayed to Mr. Morgan but that he 
had no knowledge that a second photograph of the Defendant was 
Shown to Mr. Morgan (Tr. 82, 88). He further testified that he 
was aware of the Defendant in connection with his investigation 
of another case (Tr. 79). He related the circumstances of the 
photographic identification procedures used in this case. He 
related that he received knowledge of Defendant's alleged parti- 
cipation in the robbery from an informer whose identity he re- 


fused to disclose because of possible danger to his life (Tr. 


84-85). Defendant moved to compel disclosure claiming special 


need (Tr. 85) and so that he could examine into the reliability 
of the informer: 


MR. WHALEN: Up until this time, Your Honor, 
the defendant was not under suspicion for 
this offense. 


I think this comes into the total pic- 
ture, the totality of the circumstances 
that the Simmons case talked about when it 
said the Court could find upon -- or should 
find upon some situations that photographic 
identifications are unreliable if there is 
a good chance of irreparable misidentification. 


And I think that this is part of the 
total picture, Your Honor. If there was no 
cause, if this informant was unreliable, if 
for some reason he would -- (Tr. 86) 
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Defendant's Motion was denied by the Court (Tr. 88), and the 
Court precluded further inquiry into the matter Gr. 57, 100). 
Detective Carmen B. Fontana was next called by the 
Government and he testified, in substance, as to the circum- 
stances of the line-up identification of July 17, 1969 (Tr. 89 
et seq.). There were no witnesses at the line-up other than 


Mr. Morgan (Tr. 93). 


after argument of counsel (Tr. 94-98), the Court denied 


the Motion to Suppress (Tr. 98-99) and precluded inquiry at trial 
into the matter of the prior investigation of Defendant (Tr. 100- 
102). Thereafter, voir dire examination was conducted, jury 
selected, and the Government commenced its case in chief. 

2. The Government's Case in Chief. The first witness 
for the Government was Virginia Morgan, joint owner of Irving 
Liquor Store, who testified, in short, that she was present the 
night of the robbery; that she first noticed the assailant while 
she was standing on the curb side of the car; that the car, a 
foreign make, was so small that she and Mr. Morgan were prac- 
tically standing together (Tr. 109). Mrs. Morgan testified as 
to what was said at the time of the robbery (Tr. 105); that the 
assailant did not have a mask or disguise but wore a floppy 
black hat (Tr. 117, 119), and that she could not identify any- 
one because "All I could see was the gun...” (tr. 111). 

Sergeant Bernard W. Dryden of the Metropolitan Police 
Department was the next witness called by the Government and 
he testified in pertinent part that he had arrived on the scene 
following the robbery and was given a description of the assail- 


ant as one who was clean shaven by the Complainants (Tr. 126,130). 
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He further testified that the initial description given of the 


assailant was never changed by lr. or Mrs. Morgan to his know- 
ledge (Tr. 130) although police officers frequented the store 

(Tr. 131). According to Sergeant Dryden, neither of the Com- 
plainants had advised him that they knew or had previously seen 
their assailant (Tr. 131) or that he had had a mustache (Tr. 130). 

The next: Government witness was lir. Edward B. Morgan 
who, once again, related the circumstances of the robbery, photo- 
graphic and line-up identifications and made an in-Court identi- 
fication of Defendant as the assailant. Hr. Morgan described 
for the jury his prior acquaintanship with Defendant (Tr. 147), 
He then testified: that he first met the Defendant through Gladys 
McLean whom he described as "real peachy", “very nice", ‘very 
friendly" "really personable" (Tr. 147) "trustworthy" and worthy 
of belief (Tr. 149). He was as certain that he had met the 
Defendant through Gladys McLean as he was certain that Defendant 
was the man who had robbed him the night of May 20, 1969 (Tr. 150). 
Mr. Morgan knew none of the other individuals in the photographs 
displayed to him (Tr. 153). 

Detectives Carpenter and Fontana were called by the 
Government in that order and they testified to their respective 
roles in the photographic and line-up procedures. 

Thereupon the Government rested and the Defendant moved 
for a judgment of acquittal which motion was denied by the Court 
(Tr. 169). 

3. The Defendant's Case. The Defendant relied upon 
the affirmative defense of "alibi" and on this point called as 


his witnesses the following individuals in addition to himself: 


. wr Sees ! 
tdi y sawards, Deweilyn Greenwood, Ronald Mack, and Defendant's 
wife, Irene McLean Quick. Their testimony tended 6 Sotaviasu 
vhat the Defendant resided at 1756 Kilbourne Street, N.We, ap~ 
proximately four blocks from Irving Liquor Store (Tr. 199). 
That during the late afternoon, the day of the robbery, Mary 
&dwards and Dewellyn Greenwood had gone to the Defendant's home 
for the purpose of having Mr. Greenwood assist the Defendant in 
installing a tape deck in his automobile. Mr. Greenwood had 
knowledge of what was necessary to install a tape deck (Tr. 238- 
241). They remained with the Defendant and his wife until late 
that evening and returned home only in time to watch Perry Mason 
at 11 pom. (Tr. 238). While they were present, “tenet Ronald 
Mack, likewise a neighborhood resident (Tr. 226), came by and 
advised the Defendant and Mr. Greenwood that the Liquor Store 
had been robbed (Tr. 199). The Defendant haa worn a mustache 
continuously since he was about seventeen (Tr. 200), and he had 
known the Complainant, Mr, Morgan, as a job applicant (fr. 200), 
but he had never been introduced to Mr. Morgan by Gladys McLean 
(Tr. 201)- On the night of the robbery, Defendant had not left 
his vehicle in front of his home except to go into the house 
to obtain a dropcord (Tr. 213). Robert Mack was called asa 
witness to corroborate the fact that he had deen in the neigh- 
borhood and had advised the Defendant of the robbery of Irving 
Liquor Store at a time when Defendant was in front of his house 
working on his automobile with others present (Tr. 256). 

The remaining witness for the Defendant was Gladys 


McLean, who testified, in pertinent part, that she is the sister- 


in-law of the Defendant and that she knows the Complainant, Mr. 
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uorgan, and that she had neither been in Mr. Morgan's Store with 
the Defendant nor introduced the Defendant to lir. Morgan (Tr. 
249, 150). 
Following the testimony of the foregoing witnesses, 
the Defense rested, the Government rested, the Defense renewed 
its Motion for Judgment of Acquittal which Motion was denied 


(fr. 277) and following closing argument, the Court charged the 


jury. At 9:30 aem.e, Tuesday morning, March 24, 1969, the jury 


retired to deliberate and at 2:07 pem. that afternoon, returned 
a verdict of guilty as to all counts. Thereafter, the Defendant 
moved the Court for Judgment Notwithstanding the Verdict which 


Motion was denied (Tr. 302), 
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ARGUMENT 
A. UNDER THE CIRCUMSTANCES OF THIS 
CASE, IT WAS ERROR FOR THE COURT 
TO DENY DISCLOSURE OF TH= IDEN- 
TITY OF THE INFORMANT DURING A 
MOTION AT TRIAL TO SUPPRESS 
IDENTIFICATION TESTIMONY 
The Defendant was convicted of robbery and assault with 
a dangerous weapon solely on the identification testimony of one 
of the complaining witnesses. The evidence relating to the iden- 
tification adduced at both the pre-trial hearing and at trial 
revealed the following: 
1. Immediately after the robbery, the complaining 
witness described his assailant as "clean shaven", Defendant, 
in fact, had worn a mustache as long as those who testified knew 
him and according to his own testimony, since he was seventeen 
years of age. The complaining witness, prior to the robbery, 
had known the Defendant as a customer in his Liquor store; he 
had interviewed the Defendant for a job and he had been intro- 
duced, Complainant stated, as the brother-in-law of a good friend, 
Gladys McLean = | 
2. At the time of the robbery and for twenty days 
thereafter, the complaining witness failed to indicate that he 
had ever seen or had any knowledge of the Defendant as his as- 
Sailant, and he described the bandit as clean shaven. During 


this twenty day period of time, no photographs were shown to the 


complaining witness (Tr. 161, 165, 166) for identification pur- 


poses. 


1/ Mr. Morgan described said Gladys McLean as “trustworthy”, 
"great" and "peachy" (Tr, 147, 149), 
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3. When the complaining witness was shown a group of 
nine photographs twenty days after the robbery, he recognized 
the Defendant as a former customer and acquaintance and identi- 
fied him as the assailant, 

4, Despite the fact that the complaining witness had 
described the bandit as clean shaven, he was shown and selected 


a photograph of the Defendant who was pictured with a mustache. 


5« The complaining witness, Mr. Morgan, had reason 


to believe that the stack of photographs handed to him for iden- 
tification included a photograph of a prime suspect (Tr. 60) 
since Detective Carpenter had first ascertained that he could 
“identify the subject again if he saw him" before handing the 
photographs to him. 

6. After Mr. Morgan identified the Defendant from a 
stack of nine photographs he was, according to his testimony, 
Shown a single photograph of the Defendant and told "Well, this 
is the picture of the man?" (Tr, 41, 61-63), thereby making it 
crystal clear that the police agreed with his identification 
of the Defendant as their prime suspect. At the line-up some 
thirty-seven days later, Mr. Morgan could only have known that 
he was expected to identify the Defendant once again since the 
police had named the Defendant as "the man". Identification 
could readily be made since the witness also knew the Defendant 
as a customer, acquaintance and job applicant. 

7» There is no extrinsic evidence linking the Defendant 
to the crime other than the identification of Mir. Morgan. The 
photograph of the Defendant, however, was included in the group 


of nine, solely on the basis of a tip from an undisclosed inform- 
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ant. Defense counsel was precluded from developing the iden- 


tity of the informant in order to test his reliability, or pos- 
sible bias (Tr. 57, 85-86) ana to develop the ‘totality of cir- 
cumstances" (Tr. 86) that would demonstrate the likelihood of 
irreparable misidentification (tr. 86). For example, if the 
undisclosed informant was responsible for suspicion initially 
being cast upon this Defendant in a homicide case, then clearly 
the informant was unreliable, since the Defendant was exculpated 
(fr. 57), and a strong possibility of bias exists. If, in fact, 
bias existed on the part of the informant, the Defendant as well 
as the Court should be able to explore the possibility that the 
bias in any way had an influence on the outcome of the identi- 
fications. Moreover, it is inherently suggestive for the police 
to display a photograph of a Suspect previously known to the 
witness along with photographs of other individuals not previous- 
ly known to the witness. Such an exhibition would not be war- 
ranted where, as here, the suspect’s photograph does not fit the 
description initially given of the assailant and the police 

have no other evidence linking the suspect to the crime. The 
opportunity for irreparable misidentification under such cir- 
cumstances is indeed great. ! 

8. The wife of the complaining witness while "practi- 
cally standing together" with her husband (fr. 109) was unable 
to identify the Defendant. Mrs. Morgan, it is important to note, 
did not know whether she had ever seen the Defendant before (Tr. 


117). 
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When dealing with the question of disclosure of inform- 
ants, the Courts have attempted to strike a balance between the 
possible protection of an informant and the right of a defendant 
to confront and cross-examine his accuser and in other respects 
to effectively prepare his defense. In ROVIARO V. 
UNITED STATES, 353 U. S. 53, 62 (1957), the Supreme Court stated: 

"Where the disclosure of an informer's 

identity, or the contents of his communica- 

tion, is relevant and helpful to the defense 

of an accused, or is essential to a fair de- 

termination of a cause, the privilege must 


give way." 
a 


"Whether a proper balance renders non- 

disclosure erroneous must depend on the 

particular circumstances of each case, tak- 

ing into consideration the crime charged, 

the possible significance of the informer's 

testimony, and other relevant factors." 

In Roviaro, the Court held it was error in permitting 
the Government to withhold the identity of the informer. 

More recently, in McCRAY V. ILLINOIS, 386 U. S. 300 
(1967), the Court reaffirmed the principle of ROVIARO, but de- 
clined to compel disclosure when the issue was one of probable 


cause at a preliminary hearing rather than "guilt or innocence" 


386 U. S. at 305. See also, UNITED STATES V. HARRISON, U. S. 


App. De Ce » 432 F. 2d. 1328 (1970). 


In the instant case, the identity of the informant 
went far beyond any issue of probable cause. Here, there was 
no suspicion upon the Defendant, who was previously known to 
the complaining witness, until the fateful photo identifica- 
tion twenty days after the offense. 

From the unusual circumstances surrounding the initial 


photographic identification of the Defendant, it would seem 
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essential for the Defense to explore the possibility that the 
informer was known to the complaining witness on to the Defend- 
ant, or more significantly, to both. It would have been import- 
ant to determine if the informant had any contact with the com- 
plaining witness prior to the identification. 

The only connection of the Defendant with the robbery 
came from the informant, and the only possibility for a success- 
ful defense was to attack the reliability of the identification. 

The Trial Court herein even stopped short of a possible 
exploration of circumstances short of disclosure of the actual 
identity of the informant. OF. WESTINGHOUSE ELECTRIC CORP. V. 
CITY OF BURLINGTON, VERMONT, 122 U. S. App. D. C. 65, 71, 351 
F, 2d. 762, 768 (1965). In the instant case, there was no in- 
quiry into the necessity for the continued secrecy of the in- 
formant; the actual content of his communication; whether or not 
his identity may have already been known; whether or not there 
was any risk of retaliation against the informant or if the 
informant was an accomplice in the crime. BECK V. OHIO, 379 


U. S. 89 (1964). 


Without any information concerning the informer or his 


information, it was impossible even to determine if there was 

some evidence favorable to the accused. BRADY V._MARYDAND, 373 

Ue. Se 83 (1963); GILZS V. MARYLAND, 386 U. S. 66 (1966); ELLIS 

V. UNITED STATES, 120 U. S. App. De Ce 271, 345 P. 2d. 961 (1965). 
Under the unusual circumstances of the identification 

in this case, it was error for the Trial Court to forbid dis- 

closure of the identity of the informant or even to preclude an 


inquiry into the reasons and necessity for continued secrecy. 


THE TOTALITY OF CIRCUMSTANCES SUR- 
ROUNDING THE PRE-TRIAL IDENTIFICA- 

TION OF DEFENDANT FROM PHOTOGRAPHS 

SHOWN TO THE COMPLAINING WITNESS REQUIRES 
REVERSAL BOTH AS IMPERMISSISLY 
SUGGESTIVE AND VIOLATIVE OF DUS 

PROCZSS AND UNDER TH COURT'S 
SUPERVISORY POWERS. 


It is basic to the concept of due process of law that 
a pre-trial identification of a suspect or of an accused must be 
fair, objective, and unsuggestive. 

When the pre-trial identification is made by photographs 
without the presence of defense counsel or independent witnesses, 
as was done in this case, the dangers of misidentification are 
enhanced. This problem was recognized in SIMMONS V. UNITED 
STATZS, 390 U. S. 377, 384 (1968); where despite the recognized 
"hazards", “danger of misidentification", and "the method's 
potential of error", the Court refused to prohibit its employment. 
The Court, however, ruled: 

Instead, we hold that each case must be 

considered on its own facts, and that convic- 

tions based on eyewitness identification at 

trial following a pretrial identification by 

photograph will be set aside on that ground 

only if the photographic identification pro- 

cedure was so impermissibly suggestive as to 

give rise to a very substantial likelihood of 

irreparable misidentification. 


In the instant case, the Defendant, Hurie Le Quick, 


who wore a full mustache, was well known to the complaining wit- 


ness before the robbery. After the robbery took place, the com- 


plaining witness did not indicate that he had ever seen the as- 
sailant before or knew his name, and he described the bandit as 


27 The arguments presented in pages _10 through 12 supra are 
applicable hereto and are incorporated by reference. 
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"clean shaven". Twenty days later when the complaining witness 
was shown nine photos by police, knowing a suspect was among 
the photographs, picked out the Defendant who was pictured with 
a mustache as the assailant, and for the first time indicated 
he personally knew the man and was a good friend of his sister- 
in-law. The police immediately reinforced this possible mis- 
identification by showing the complaining witness another photo- 
graph of the Defendant and stating, "Well this is the picture 
of the man? a The complaining witness' wife who was present 
during the robbery was unable to identify anyone. There was no 
other extrinsic evidence to link the Defendant to the crime, 
other than secret information from an undisclosed informer 6f 
questionable reliability that caused Hurie L. Quick's photo- 
graph to be placed among the nine shown to the complaining 
witness. i 

This is a factual pattern of a questionable photogra- 
phic identification that was immediately reinforced by the police, 
which finally culminated in the Defendant's conviction for 


robbery. 


This is not a case where the photographs were shown to 


the victim the day after the robbery and where there was abund- 
ant extrinsic evidence linking the Defendant to the crime, 
UNITED STATES V. HAMILTON, 137 Ue Se Appe De Co 89, 420 F. 2d. 
1291 (1969), or where the complaining witness had looked through 
thirty books of photographs before making an identification. 
UNITED STATES V. STEVENSON, _.. ‘Ue S. Appe D. Ge Br eee 
__. (No. 23, 922, decided December 2, 1970). : 


37 in this regard, Detective Riggs acknowledged that the first 


photograph of the Defendant shown to Mr. organ was "not 
the clearest in the world" (Tr. 82). 


m7 ee 
The unusual circumstances of the identification in 
this case require that this case be reversed and remanded either 
on due process grounds or under the supervisory power of this 
Court. CLEMONS V. UNITED STATES, 133 U. S. App.» D. C. 27, 408 F. 
2d. 1230 (en banc, 1968), cert. denied, 394 U.S. 964 (1969). 


CONCLUSION 


For the foregoing reasons, this Court should reverse 
this case or in the alternative, reverse and remand for a new 
trial with directions that all evidence of pre-trial and in- 


Court identification of Defendant by Mr. Morgan be suppressed. 


Respectfully submitted, 


Arthur J. Whalen, Jr. 
Attorney for Appellant 
(Appointed by this Court) 
1633 Connecticut Avenue, N.W. 
Washington, D. C. 20009 
Telephone: 462-2622 
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m 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether appellant was entitled to disclosure of the 
identity of the Government’s informant absent 2 show- 
ing of the informant’s active participation in the offense? 

II. Whether the photographie identification procedures 
used in the identification of appellant by Mr. Morgan 
was so impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT oF COLUMBIA CIRCUIT 


No. 24,465 


UNITED STATES OF AMERICA, APPELLEE 
uv 
Horie L. QUICK, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed August 27, 1969, appellant was 
charged with one count of robbery (22 D.C. Code $ 2901) 
and two counts of assault with a dangerous weapon (22 
D.C. Code § 502). On March 20, 1970, before the Honor- 
able June L. Green, a hearing was held on appellant’s 
motion to suppress the Government’s photographic identi- 
fication testimony. The motion was denied. <A jury trial 
began on the same date and continued on March 23 and 
24. Appellant was found guilty as charged, and on June 
16, 1970, he was sentenced to imprisonment for three to 
nine years on each of the three counts, to be served con- 
currently. This appeal followed. 


(1) 


2 


The Pre-Trial Hearing 


Mr. Edward Morgan of the Irving Liquor Store, 3100 
Mount Pleasant Street, N.W., testified that he and his 
wife had been co-owners of the store since March 1968 
(Tr. 13). At approximately 9:00 p.m. on May 20, 1969, 
Mr. Morgan, his wife and srzeral employees locked the 
front door and prepared to leave for the night (Tr. 14). 
After securing the store, Mr. Morgan, accompanied by his 
wife, carried two grocery bags from the store to their 
Triumph Spitfire automobile that was parked across the 
street (Tr. 14, 47). Mr. Morgan opened the car door 
on the driver’s side and placed both bags between the two 
front bucket seats (Tr. 15, 17, 47, 49). Mrs. Morgan, 
who was carrying a briefcase, walked to the passenger’s 
side of the car next to the curb (Tr. 15, 17, 47, 49). At 
that moment she told her husband, “There is someone 
coming from the other side of the street” (Tr. 15, 45). 
Mr. Morgan turned around and observed a man holding a 
black .45 caliber automatic crouched some ten to twelve 
feet behind him in the center of the street * (Tr. 45). Mr. 
Morgan stepped away from the car and allowed the door 
to close (Tr. 16). As he approached the car, the stranger 
stated, “This is a stickup, and I want those paper bags, 
or I want those bags” (Tr. 16-17). The man held the .45 
automatic in his right hand and with his left frisked Mr. 
Morgan about the waist (Tr. 17, 46). While the assailant 
was about two feet from Mr. Morgan, he opened the door 
on the driver’s side, reached into the car with his left hand 
and retrieved the two bags that Mr. Morgan had placed 
there moments before* (Tr. 16-17, 48-49). As he picked 
up the bags, the assailant said, “You stand right where 


1 Mr. Morgan testified that at the time the man approached him 
on the street he knew he had seen him somewhere. He recognized 
him “at that moment as someone I had known,” specifically as a 
customer in his liquor store (Tr. 24-25, 29). 


2 Mr. Morgan testified that it took the assailant between forty- 
five seconds and a minute to bend over and take the two bags out 
of the car (Tr. 18, 46-47). He further stated that about $930 in 
cash and about $200 in checks‘were taken in the robbery (Tr. 29). 
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you are for five minutes or I will come back and shoot 
both you and your wife” (Tr. 16). The robber then backed 
off, facing Mr. and Mrs. Morgan until he got half way 
across the street, at which point he turned his back mo- 
mentarily and then ran behind a parked car and proceeded 
toward Kenyon Street (Tr. 16, 47). As he ran, the as- 
sailant dropped one of Mrs. Morgan’s shoes from one of 
the bags (Tr. 17).2 The corner where the incident took 
place had four sodium vapor street lamps in operation, 
and Mr. Morgan considered the area “well lit”+ (Tr. 18, 
36-388) and saw his assailant “very clearly” (Tr. 18). 

About a minute or two after the incident, Sergeant 
Bernard Dryden of the Metropolitan Police came upon the 
scene, and Mrs. Morgan informed him what had hap- 
pened (Tr. 19, 33). Mr. Morgan advised Sergeant Dryden 
that the robber was about 5/11” tall, 180 pounds, thirty 
years old, with a bush haircut and a floppy black felt hat, 
and “fairly clean shaven” * (Tr. 19-20). 

On or about June 10, 1969, Detectives Charles Carpen- 


ter and David Riggs visited the liquor store and inquired 
about the robbery (Tr. 20-22). The detectives showed Mr. 
Morgen a group of photographs that included front and 
profile views; the stack of photos was about “half an inch 
thick” * (Tr. 20-22, 50). Before he looked at the photo- 
graphs, one of the detectives informed him, “We have a 


+ Mr. Morgan testified that the whole incident took about two 
minutes (Tr. 18, 45). 


«The area was so well lit that “[y]ou can read a newspaper on 
that street at night” (Tr. 18). 


5 On cross-examination Mr. Morgan testified that Sergeant Dry- 
den had asked if the robber wore a beard and that he had responded. 
“No.” He stated that this would mean that the assailant was clean- 
shaven. He added, “I would say he had 2 mustache, but to me that 
will infer clean-shaven” (Tr. 31, 34). He did not advise the police 
that he had seen his assailant before (Tr. $1). 


*Mr. Morgan testified that he was not told anything by the 
detectives about the individuals whose pictures made up the 
group that he viewed. He assumed, however, that they repre- 
sented a random selection from “one of the books at the station 
house” (Tr. 42). 
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group of photographs. We would like you to look at each 
one of them carefully, and if you recognize anyone of 
them or more than one of them, put them to one side, and 
if you can identify one of them as the man who robbed 
you, then identify that one and we will mark itso” (Tr. 
39). After looking through the stack of pictures twice, 
Mr. Morgan picked out a picture of appellant and stated, 
“This is the man” (Tr. 20-22, 36, 38-89). The photo- 
graph was “down in the stack somewhere” (Tr. 39). He 
testified that at this point he told Detective Carpenter 
that as soon as he saw the photograph of appellant out 
in broad daylight he “recognized who the man was” (Tr. 
36) and that the man had been in his liquor store (Tr. 
25). About twenty minutes later Detective Carpenter 
handed him a photograph and asked, “Well, this is the 
picture of the man?”, and Mr. Morgan answered in the 
affirmative? (Tr. 41, 53, 55). 

On July 17 Mr. Morgan appeared at a lineup and iden- 
tified appellant as the person who robbed him and his 
wife at gunpoint on May 20* (Tr. 22-24, 42-45). 

Mr. Morgan testified that he originally met appellant 
in his store about eight or nine months before the rob- 
bery through appellant’s sister-in-law, Gladys McLean 
(Tr. 26). About a week after the initial introduction, 
appellant returned to the store to inquire of Mr. Morgan 
about possible part-time employment (Tr. 27, 30). There- 
after he was in the store as a customer about six times 
(Tr. 25, 27, 29-30, 82). Even after the robbery and the 


7Mr. Morgan testified that he was not certain of how many 
photographs of appellant he viewed on June 10, 1969 (Tr. 38). -He 
was asked if the “second” photograph was the same photograph 
that he had previously identified. He replied, “I assumed it to be 
another picture, just because he had, you know, packed them in” 
(Tr. 55), and “Carpenter may have had another with him but not 
in the stack, now” (Tr. 38). He was not able to identify the 
“second” photograph from the group shown to him at the hearing 
(Tr. 50-58, 55). 


8 The propriety of the lineup identification is not challenged on 
appeal. At the hearing Mr. Morgan identified a picture of the 
lineup that he had previously attended (Tr. 58). 
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lineup, appellant once came into the store inorder to 
make a purchase and was seen in the area of the store 
on four or five occasions (Tr. 27-28). 

Detective Charles Carpenter of the Homicide Unit, 
Metropolitan Police, testified that on June 10, 1969, he 
and Detective David Riggs went to the Irving Liquor 
Store to question Mr. Morgan about the robbery ®: (Tr. 
59-60). Mr. Morgan advised Detective Carpenter prior 
to viewing the photographs that he had seen his assailant 
in the neighborhood (Tr. 65). Detective Carpenter 
showed Mr. Morgan nine photographs, and Mr. Morgan 
positively identified a picture of appellant from this 
group (Tr. 59-60). At the hearing Detective Carpenter 
identified the photograph which, to the best of his knowl- 
edge, was the photograph shown to Mr. Morgan (Tr. 66): 
He did not have any other pictures of appellant in: his 
possession on that date and denied ever showing another 
picture of appellant to. Mr. Morgan (Tr. 62). He be- 
lieved, however, that. Detective Riggs showed. Mr. Morgan 
a second photograph of appellant a day or two after they 
had called at the liquor store (Tr..62-63). The’ second 
photograph was a black and white photograph of appel- 
lant taken from his driver’s license (Tr. 67). 

Detective Riggs also was present on June 10 when Mr. 
Morgan positively identified a picture of appellant. from 
a group of nine photographs (Tr. 78-81). Detective 
Riggs acknowledged having in his possession. a second 
photograph of appellant, an enlargement of appellant’s 
picture on his driver’s license, when they visited Mr. 
Morgan, but he stated, “I don’t recall showing it to Mr. 
Morgan” (Tr. 82, 88). Detective Riggs learned of ap- 


® Detective Carpenter related that he had received information 
from an informant that an individual named Johnson might have 
been involved in a person’s death or had knowledge as to: how a 
person met his death (Tr. 56). Appellant used the alias Robert 
E. Johnson (Tr. 58, 216-217). 


20 This testimony is in conflict with Mr. Morgan’s testimony (Tr. 
41, 58, 55). : 
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pellant’s participation in the robbery through an in- 
former” (Tr. 84-85). He advised the court on cross- 
examination that he desired to keep the name of the in- 
formant confidential “because of possible danger to his 
life’ (Tr. 85). 

At the close of all the testimony, the court ruled that 
it would allow in-court identification testimony of ap- 
pellant by Mr. Morgan (Tr. 99). 

_ The Trial 

Mr. and Mrs. Morgan both testified in full about the 
robbery (Tr. 103-123, 132-157). Mrs. Morgan described 
the assailant as a stocky man wearing dark clothes and 
a black felt hat (Tr. 110, 119). She did not look at the 
assailant’s face but only at the gun, because she was 
“afraid he was going to harm my husband, that is all 
that interested me.” Appellant was not wearing a dis- 
guise or a mask (Tr. 113, 118). Mr. Morgan gave a de- 
tailed account of the robbery, photographic and lineup 
identifications. On direct examination he made an in- 
court identification of appellant (Tr. 142). A photograph 
of the lineup, marked as Government’s exhibit No. 1, 
was identified by Mr. Morgan and received in evidence 
(Tr. 145-146, 168). 

Detective Carpenter and Officer Fontana testified to 
their respective roles in the photographie identification 
and lineup procedures (Tr. 158-157), and Sergeant Dry- 
den also testified briefly (Tr. 124-129). 

Appellant’s defense, presented through his own testi- 
mony and that of four other witnesses, was alibi. He 
sought to establish that he was at home installing a tape 
deck in his car at the time of the robbery (Tr. 169-276). 


11 See note 9, supra. 
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ARGUMENT 


I. Appellant was not entitled to disclosure of the name 
of the Government’s informant. 


(Tr. 18-88) 


The informant’s privilege has long been recognized in 
the federal courts as essential to effective law enforce- 
ment. Scher v. United States, 305 U.S. 251 (1938); In 
re Querles, 158 U.S. 532 (1894). This well-established 
testimonial privilege is long familiar to the law of evi- 
dence. Professor Wigmore has described that privilege 
in these words: 


A genuine privilege, on . . . fundamental principle 
- - - must be recognized for the identity of persons 
supplying the government with information con- 
cerning the commission of crimes. Communications 
of this kind ought to receive encouragement. They 
are discouraged if the informer’s identity is dis- 
closed. Whether an informer is motivated by good 
citizenship, promise of leniency or prospect of pe- 
cuniary reward, he will usually condition his co- 
operation on an assurance of anonymity—to protect 
himself and his family from harm, to preclude ad- 
verse social reactions and to avoid the risk of defa- 
mation or malicious prosecution against him. The 
government also has an interest in nondisclosure of 
the identity of its informers. Law enforcement offi- 
cers often depend upon professional informers. to 
furnish them with a flow of information about crim- 
inal activities. Revelation of the dual role played by 
such persons ends their usefulness to the government, 
and di es others from entering into a like 
relationship. 

That the government has this privilege is well 
established, and its soundness cannot be questioned. 
8 WIGMORE, EVIDENCE § 2374 (McNaughton rev. 
1961) 


In Roviaro v. United States, 353 U.S. 53 (1957), the 
Supreme Court had occasion to consider the question of 
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when this well-established privilege must give way to the 
disclosure of an informer’s identity. The Court held that 
when, in the trial of a federal criminal case, 


[t]he disclosure of an informer’s identity . . - is 
relevant and helpful to the defense of an accused, 
or is essential to a fair determination of a cause, 
the privilege must give way. In these situations the 
trial court may require disclosure and, if the Gov- 
ernment withholds the information, dismiss the 


action .... 
+ * * + 


We believe that no fixed rule with respect to dis- 
closure is justifiable. The problem is one that calls 
for balancing the public interest in protecting the 
flow of information against the individual’s right 
to prepare his defense. Whether a proper balance 
renders nondisclosure erroneous must depend on the 
particular circwmstances of each case, taking into 
consideration the crime charged, the possible de- 
fenses, the possible significance of the informer’s 
testimony, and other relevant factors. 353 U.S. at 
60-61, 62 (footnotes omitted) (emphasis added). 


The issue arose again in Rugendorf v. United States, 
376 U.S. 528 (1964). In affirming Rugendorf’s convic- 
tion despite nondisclosure fo the informant’s identity, the 
court distinguished Roviaro by pointing out that in Ru- 
gendorf there was no intimation that the informant “had 
played a direct and prominent part, as the sole partici- 
pant with the accused, in the very offense for which 
the latter was convicted.” 376 U.S. at 584. The court 
further declared that “the necessity for disclosure de- 
pends upon ‘the particular circumstances of each case, 
taking into consideration the crime charged, the possi- 
ble defenses, the possible significance of .the informer’s 
testimony, and other relevant factors.” Id. at 534-535, 
quoting from Roviaro, supra, $58 U.S. at 62. In deal- 
ing with a similar problem in McCray v. Winois, 386 U.S. 
300 (1967), the Court reaffirmed that Roviaro did not 
“dmpose any absolute rule requiring disclosure of an in- 
former’s identity.” 3886 U.S. at 311. Accord, United - 
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States v. Skeens, D.C. Cir. No. 23,599, decided June 14, 
1971; Anderson v. United States, 106 U.S. App. D.C. 
340, 273 F.2d 75, cert. denied, 361 U.S. 844 (1959).= 

Appellant attempts to bring the facts of this case 
within Roviaro. It is true that in Roviaro the Court 
required disclosure of the informant’s identity, but in 
that case the informant had played a direct and promi- 
nent part, as the sole participant with the accused, in 
the very offense for which the latter was convicted. The 
informant was the only witness in a position to amplify 
or contradict the testimony of other Government wit- 
nesses, The Court pointed out that the informant’s testi- 
mony “might have disclosed an entrapment ..., might 
have thrown doubt upon the petitioner’s identity or on 
the identity of the package . . . , might have testified 
to petitioner’s possible lack of knowledge of the contents 
of the package he transported.” 353 U.S. at 64. 

In the present case, there is no indication at all that 
the informant was either a witness to or 2 participant 
in the robbery. There is no entrapment issue in this 
case. There is no allegation that the informant knew 
anything about appellant’s alibi. There is no evidence 
that the informant had done anythi g other than merely 
to supply information. The record shows only that the 
informant contacted the police and informed them of 
appellant’s possible involvement in an apparently unre- 
lated homicide* The Government presented its case 


22 Generally, the courts have not forced the Government to reveal 
the identity of an informant unless, as in Roviaro, the informant is 
an actual witness or a participant in the transaction itself. Pegrum 
V. United States, 267 F.2d 781 (6th Cir. 1959) ; United States v. 
Franzese, 392 F.2d 954 (2d Cir. 1968) ; Garibay-Garcia v. United 
States, 362 F.2d 509 (9th Cir. 1966) ; Hurst v. United States, 344 
F.2d 327 (9th Cir. 1965) ; United States Vv. Simonetti, 326 F2d 614 
(2d Cir. 1964). 


33 See note 9, supra. The prosecutor proffered that appellant was 
exculpated as to the homicide (Tr. 57). The record discloses noth- 
ing about the informant’s information concerning the crimes in 
the instant case. Mr. Morgan testified that Detective Carpenter 
told him, “We are trying to identify a suspect in another case” (Tr. 
40). 
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without mention of the informant, and his information 
was not used at trial. In sum, all the evidence discloses 
is that “the informer was an informer and nothing 
more.” Miller v. United States, 273 F.2d 279, 281 (5th 
Cir. 1959), cert. denied, 362 U.S. 928 (1960). There 
was thus no obligation to disclose his identity. Rugendorf 
v. United States, supra; United States v. Skeens, supra. 

At trial appellant contended that he was entitled to 
know the identity of the informant because “we could 
show a special need in this case, and with our burden 
in this case, we would like to know the identity of the 
informer so we could get into that” (Tr. 57), and be 
cause of a “specialized need in this case” (Tr. 85). On 
appeal appellant contends that he was entitled to know 
the identity of the informer in order to explore the pos- 
sibility that the informer might have been known to the 
complaining witness or appellant, or both. Such specu- 
lation, however, is not sufficient to meet the heavy bur- 
den which rests on an accused to establish that the iden- 
tity of an informant is necessary to his defense. As the 
Court observed in Lannom v. United States, 381 F.2d 
858 (9th Cir. 1967), cert. denied, 389 U.S. 1041 (1968), 
“Mere speculation that the informer might possibly be 
of some assistance is not sufficient to overcome the public 
interest in the protection of the informer.” 381 F.2d at 
861. Appellant has not met his burden. 


II. The display of photographs to Mr. Morgan was not 
made under circumstances that were so impermissibly 
suggestive as to give rise to a very substantial likeli- 
hood of irreparable misidentification. 


(Tr. 18-102, 141-142) 


At the pre-trial hearing Mr. Morgan testified at 
length, subject to extensive cross-examination, with re- 
spect to the events surrounding his identification of ap- 
pellant’s photograph. Both detectives also testified, for 
the most part consistently with Mr. Morgan. In denying 
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appellant’s motion to suppress the photographic identifi- 
cation, the court said: 


[I]t is not clear whether or not the second photo- 
graph was actually shown to the complainant since 
the complainant says that he cannot identify it as 
having seen it before. 

In fact the Court recalls he threw it out, said he 
had not seen it, but he saw another photograph, in 
his opinion. 

In any case whether he saw that one or saw an- 
other one or in fact saw the first one twice, the 
Court finds it rather immaterial since he was only 
shown, by the testimony of the officers and the com- 
plainant, one photograph of the defendant in the 
original batch of photographs from which he, with- 
out prompting of any kind, selected the photograph 
of this defendant. 

Therefore, whether he saw a picture again or an- 
other picture, or the same one twice, is rather im- 
material. 

We do know that he did not see another photo- 
graph of the man beyond that date, according to 
the testimony of all of them and that he thereafter 
selected the defendant from the lineup in an orderly 
fashion that was not tainted in any fashion. 

The Court finds that the complainant properly 
identified the defendant from photographs originally 
shown him, properly identified him at the lineup, 
and properly identified him in the courtroom today. 
(Tr. 98-99.) 


Assuming arguendo that Mr. Morgan was shown a 
second photograph, other than the one that he initially 
identified, the viewing of that single photograph was not 
unnecessarily conducive to irreparable mistaken identifi- 
cation and does not render inadmissible Mr. Morgan’s 
identification testimony. Cf. Sutton v. United States, 
—— US. App. D.C. ——, 434 F.2d 462 (1970). Even 
though the showing of a second photograph may tend 
in herently to focus the witness’ attention on the person 
in that photograph, no danger existed here in light of 
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Mr. Morgan’s initial positive identification. United 
States v. DeLeo, 422 F.2d 487, (1st Cir.), cert. denied, 
397 U.S. 1037 (1970); United States v. McNamara, 422 
F.2d 499 (1st Cir.), cert. denied, 397 U.S. 1056 (1970). 

The procedure by which Mr. Morgan identified the 
photograph of appellant was not “so impermissibly sug- 
gestive as to give rise to a very substantial likelihood of 
irreparable misidentification.” Simmons v. United States, 
390 U.S. 377, 384 (1968). In Simmons the Supreme 
Court recognized that there are general gircumstances 
that may support the validity of a photog?aphic iden- 
tification. These include the conduct of the police in dis- 
playing the photographs, the length of time the witness 
viewed the participant at the time of the crime, and 
the positiveness with which the witness adheres to the 
identification. The record is abundantly clear that (1) 
the detectives engaged in no improper or suggestive ac- 
tivities,* (2) Mr. Morgan had excellent opportunities 
to observe appellant before the date of the incident,” 
during the robbery and even after the lineup,“ (3) Mr. 
Morgan gave a detailed description of appellant minutes 
after the robbery2” and (4) Mr. Morgan was positive 
in his identification. Considering the detectives’ conduct 
at the time of the photographic identification, the excel- 
lent opportunity for Mr. Morgan to observe appellant 
before, during and after the robbery, Mr. Morgan’s de- 
tailed description of appellant and his positive identifica- 


4 See United States v. Williams, 187 U.S. App. D.C. 281, 421 
F.2d 1166 (1970). 


15 Mr. Morgan testified that he had originally met appellant in 
his store some eight or nine months before the robbery, had inter- 
viewed him for part-time employment a week thereafter and had 
seen him in the liquor store on about 6 other occasions (Tr. 25- 
$2). 


16 See United States v. Robinson, 189 U.S. App. D.C. 286, 482 
F.2d 1848 (1970). 


17 Appellant argues that Mr. Morgan neglected initially to men- 
tion that he had seen appellant before and also described appellant 
as “clean-shaven.” But see note 5, supra. 
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tion of appellant’s photograph, we submit that the trial 
_court’s ruling was correct and that no impermissible 
suggestivity existed.™ 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
ROBERT RICHARD CHAPMAN, 
Assistant United States Attorneys. 


** Appellant originally cited as error the court’s denial of his 
motion for judgment of acquittal. However, he failed to argue this 
issue on appeal and we contend that he had abandoned this argu- 
ment. However, the record reveals that the evidence, when viewed 
in the light most favorable to the Government, certainly permitted 
a reasonable man fairly to conclude guilt beyond a reasonable 
doubt. Crawford v. United States, 126 U.S. App. D.C. 156, 375 F.2d 
332 (1967); Curley v. United States, 81 U.S. App. D.C. 389, 160 
F.2d 229, cert. denied, 331 U.S. 837 (1947). 

It is well settled that questions of credibility of witnesses and 
the comparative weight to be given their testimony are properly 
within the province of the jury. In the instant case the jury chose 
to believe the complaining witness as was its right, and there is 
evidence to support its conclusion. We submit that the evidence was 
sufficient to permit the jury to return a verdict of guilty. Jones v. 
United States, 124 U.S. App. D.C. 83, $61 F.2d 587 (1966) ; Wigfall 
v. United States, 97 U.S. App. D.C. 252, 230 F.2d 220 (1956) ; 
Thompson v. United States, 88 U.S. App. D.C. 235, 188 F2d 652 
(1951). ; 
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